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SRDAN SARKIC

THE CONCEPT OF MARRIAGE IN ROMAN, BYZANTINE
AND SERBIAN MEDIAEVAL LAW

In this paper the author is exposing definitions of marriage that were accepted in
Byzantium and mediaeval Serbia, although it was not insisted in them on wedding as a
religious rite. Leo VI, at the end of the 9th century, was the first to prescribe Church
benediction as an obligatory form of entering into marriage. Novels of latter Emperors
placed marriage under the complete jurisdiction of the Church, but they were not incor-
porated in Serbian translations of Byzantine legal miscellanies (Nomokanon of St.
Sabba and Syntagma of Matheas Blastares). Therefore in articles 2 and 3 of Dusan’s
Law Code it was prescribed that no marriage could be contracted without wedding cer-
emony and Church benediction.

It is well know that Roman Law, one of the most important legacies of the
antiquity, was not introduced into the Slavic lands directly — by the activity of
lawyers educated in Bologna, but through Byzantine law. That specific reception of
Roman law in Serbia began in the 13th century through its acceptance in Nomokanon
of St. Sabba and got its final form in the middle of the 14th century with DuSan’s
legislation. But even today we do not know with certainty what was the exact volume
of application of Greco-Roman law in Slavic lands, comprising Serbia herein, and
whether it was only a mean of young Slavic States or their rulers for obtaining a
reputation. Such striving is clear enough in DuSan’s Charter, issued probably in
1346, which was called by Stojan Novakovi¢ The Order of Tsar Stephan on the
legislative work (Cara Stefana naredba o zakonodavnoj radnji). The Tsar says there,
now when we have the State promulgated in the Empire we should make laws like
one should have (zakoni postaviti iakoZe podobaet imeti)...! So, Roman

LS. Novakovié¢, Zakonik Stefana DuSana cara srpskog 1349 and 1354 (further on Zakonik),
Beograd 1898, 5; N. Radojci¢, Zakonik cara Stefana DuSana 1349 and 1354 (further on Zakonik),
Beograd 1960, 86. Although this text is preserved only in late Rakovac manuscript from 1700, N.
Radojcic, Zakonik, 145-162 proved its authenticity. Recently S. Cirkovié pointed out the importance of
this Charter in the context of Serbo-Byzantine relations in his paper reported in a scholarly meeting held
in Athens, November 12-14,1993 under the name “Byzantium and Serbia in the 14th century”. See:



100 Srdan Sarkié¢

(Byzantine) laws should have been introduced in the State, as otherwise, the Empire
would have had no reputation.2

The problem of acceptance and application of Roman law could be studied on
the examples of all legal institutes, which would be a subject for a much more de-
tailed study. Therefore we are going to limit ourselves in this paper only on the con-
cept of marriage as it was understood in Roman law and later on in Byzantine and
Serbian mediaeval law.3

The definition of marriage was given by the famous Roman lawyer Modestinus in
the first book of his Regulae (/ibro primo regularum), and Digest editors placed it at the
beginning of Chapter II of Book XXIII under the title De ritu nuptiarum. The said defi-
nition is as follows: Nuptiae sunt coniuctio maris et feminae et consortium omnis vitae,
divini et humani iuris communicatio, 1.e. marriage is a conjunction of a man and woman,
a lifelong union, an institution of divine and human law.* In Justinian’s Institutions there
is a similar definition: Nuptiae autem sive matrimonium est viri et mulieris coniunctio,
individuam consuetudinem vitae continens, 1.e. marriage is a conjunction of a husband
and a wife, created to last for life.5 The definition of Ulpianus found in Book L of Di-
gest, Chapter VII entitled De diversis regulis iuris antiqui, also demonstrates the Roman
idea of marriage: Nuptias non concubitus, sed consensus facit, 1.e. the essence of mar-
riage is not sexual relation but consent [to live in matrimony].6

Proheiron (issued between 870 and 879 in the name of Emperors Basil I,
Constantine and Leo) accepted Modestinus’ definition and translated it into Greek:
Tapog éotiv avdpdg Kal YIvekog 6uvageLo. Kal GUYKM)pocig Thong (o, Oglov Te

A\ 4 4 4 . .
Kat avOporivov dikatov kKowvovia.” As we can see the text is literally translated and
fully corresponds to the Roman concept, that marriage is a social fact, not a civil-law
relation.8 It is interesting that neither Proheiron nor Ecloga, that preceded it, insisted
on the formal proceedings of wedding as on the exclusive requirement for marriage,

S. Cirkovi¢, Between Empire and Kingdom: Dugan’s State (1346-1355) Reconsidered, Byzantium and
Serbia in the 14th century, Athens 1996, 115-116.

2 Cf. T.Taranovski, Pravo drzave na zakonodavstvo, Sigiéev zbornik, Zagreb 1929, 370-378.

3 Having studied the reception of Roman law (through Byzantine law) in mediaeval Serbia, I be-
gan to research key legal institutes. As a result of that I published a paper on The Third Yugoslav
Byzantine Studies Conference, in Krusevac, May 08-10, 2000 titled Pojam testamenta u rimskom,
vizantijskom i srpskom srednjovekovnom pravu (The Idea of Will in Roman, Byzantine and Serbian
mediaeval Law), published in Papers of The Third Yugoslav Byzantine Studies Conference, Beograd —
Krusevac 2002, 85-90.

4 D. XXIIL, 2,1

5 Tust. Inst. 1, 9,1. In the text we find nuptiae autem sive matrimonium. Editors used two terms for
marriage (nuptiae or matrimonium).

6 D. L, 17,30.

7Proch. IV, 1. ed. J. et P. Zepos, Tus graccoromanum, vol. II, Athenis 1931 (reprinted Aalen 1962),
124. Procheiron accepted the forementioned definition of Ulpianus (IV,17, ed. Zepos, 126), as well as some
legal requirements for the validity of marriage: mutual consent of spouses, the age of puberty — marriage-
able age (14 in the case of male and 12 in the case of female), consent of the parents in case either party is
in potestas (bneEovatoy, in Serbian translation = podvlastni), while it was not required for persons with in-
dependent status, and public wedding ceremony (IV, 2,3,12,27, ed. Zepos, 125-128).

8 M. Boras — L. Margeti¢, Rimsko pravo, Zagreb 1980, 87.
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which one could have considered as usual in Orthodox Byzantium.® But later on, laws
that were passed during the rule of Macedonian dynasty introduced innovations and in-
serted what was “omitted” by editors of Proheiron. Editors of Epanagoge/Eisagoge (is-
sued between 879 and 886 in the name of Emperors Basil I, Leo and Alexander)
amended Modestinus’ definition of marriage by omitting the wording: Ogiov Te kal
avOponivov dikaiov kowovia (institute of divine and human law), and by inserting
the words: elte 8 gdhoylog elte o oTEQavOpNATOS 1) S0, cupPolraiov, meaning
that the marriage is to be effected either by wedding ceremony, or blessing or literal
contract.10 So, wedding ceremony, blessing and secular contract were considered
equal. Leo VI proceeded one step forward and his Novel 89 (issued 893) prescribed
Church benediction ({vAoyla) as an obligatory form of entering into such a contract.
We are going to quote further from this overall interesting text:

Just as our forefathers treated with indifference the confusion that had arisen
over the issue of adoption, thinking they did no negligence to that institute by effect-
ing it without prayers or holy rites, they in the same way did not trouble themselves
much with strict adherence to marriage requirements, as they accepted matrimony
without the usual blessings (T vevopopévng evhoylag). But, if we could certainly
excuse such reasoning on the part of our forefathers, we on the other hand, living by
mercy of God in conditions much more refined and healthier, cannot excuse such
negligence towards either of the aforementioned institutes.

Therefore, just as we have prescribed that the adoption of children must be ef-
fected by means of holy prayers (iepaig émkMogon),!! we are ordering as well that
marriages must be enforced by witness of holy blessing (Th paptople THG lepag
g0hoylag), so that if future spouses do not like to arrange their union in this way, the
marriage shall be considered invalid from the beginning, and such a marriage would
not have any legal effect. For there is no irreproachable state between the states of
marriage and non-marriage. Are you inclining towards the state of marriage? Then,
you must respect the marriage rules. Do yout dislike marriage worries? In that case,
you should hold to the state of non-marriage; that way you will neither pervert the
rules of marriage, nor will you erroneously perform the state of non-marriage.'2

9 Chapter two of Ecloga entitled Ilgpt yapov émMTeTpappévov Kol KEKOMPEVOY, TPAOTOV Kol
deutépov, Eyypdoov kol aypapov, kol Mosng avtdv (On allowed marriages and marriage impedi-
ments, first and second, literal and without a chart, and on their dissolution) starts with following words:
TovieToTol Yapog yproTIavay, site £yypleog site dypdong, petalb dvipog Kal yuvaikog Tov sival
v fhxiav 7pdg cuvdeeiay NppRocpéviy, TOV PEV Avo0g Gmd TEVTEKUISEKAETOVG YPoVOV, Tig OF
YUVOIKOG 470 TPLOKOISEKAETOVG YPpOVOV, AuQoTEPOY BEAOVTOV PETY THG TOV YOVEMV GUVOIVEGEMG
(Marriage for Christians is either in written or in unwritten form, it is between a male and a female when
they both reach the age of puberty, i.e. male from 15 and female from 13, with their acceptance and con-
sent of parents.) Ecloga I1,1, ed. L. Burgman, Ecloga, das Gesetzbuch Leons III und Konstantinos’ V,
Forschungen zur byzantinischen Rechtsgeschichte, Band 10, Frankfurt am Main 1983, 170. It is obvious
that among the requirements for marriage neither formal proceedings of the wedding nor religious cere-
mony were mentioned.

10 Epanagoge legis XVL1, ed. Zepos, vol. 11, 274.

11 See Novel 24 of Leo VI.

12 Text translated according to the edition of P. Noaille et A. Dain, Les Novelles de Léon VI le
Sage, Paris 1944, 295-297.
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It seems that notwithstanding this provision numerous weddings were not per-
formed following religious rites. Due to that fact Emperor Alexios Komnenos issued
in 1095 a Novel that prescribed Church marriage as mandatory even for slaves.
Finally, in 1306 Andronicos II Palaiologos and Patriarch Athanasios issued a Novel
which required that wedding should be performed in the presence of an authorised
clergyman.!3

The editors of Serbian legal miscellanies accepted Byzantine translations of
Roman definitions of marriage. Nomokanon of St. Sabba incorporated Modestinus’
definition of marriage, which had been taken from Proheiron (like the other
provisions about marriage). Here is the Serbian original: Brak jest muZevi i Zene
sCetanie i sbitije v vsei Zizni. BoZestvijeZe i Clovefeskije pravdi obStenie.!4
Matheas Blastares, like the translators of his Syntagma into Serbian language, took a
modified Modestinus’ definition of marriage from Epanagoge/Eisagoge, which is in
Serbian as follows: Brak jest muZa i Zeni svokupljenije i snasledie v vsei Zizni,
boZestvenije Ze i ¢loveceskije pravini priobstenije, ljubo blagoslovenijem, ljubo
vencanijem, ljubo s zapisanijem.!> The definition from the 9th century, which
equalised a laic contract with blessing and marriage, was considered obslolete by the
14th century. Neither Matheas Blastares nor his Serbian translators incorporated in
Syntagma Novels of Byzantine Emperors that required religious rites for marriage.
The editors of the Law Code of Dusan corrected such Blastares’ “mistake”, by
putting articles 2 and 3 of the Code fully in conformity with the Novels of Byzantine
Emperors and with religious practice. We are going to quote them in a whole:

Article 2: Lords and other people may not marry without the blessing of
their own archpriest or of such cleric as the archpriest shall appoint (Vlastele i
proci ljud da se ne Zene ne blagoslovivsi se u svojega arhijereja, ali u teh-zi da se
blagoslove koje su izbrali duhovniki arhijereji).

Article 3: No wedding may take place without the crowning, and if it be
done without the blessing and permission of the Church, then let it be dissolved
(I nijedna svadba da se ne ucini bez vencanija; ako li se ucini bez blagoslovenija i
uprosenija crkve, takovi da se razluce).!°

By those articles of Dusan’s Law Code the old Roman concept of marriage as
of a laic contract finally disappeared, and the Christian concept of marriage as a reli-
gious secret prevailed and was fully accepted.

13 4. Solovjev, Zakonodavstvo Stefana Du$ana, cara Srba i Grka, Beograd 1928, 103 = Klasici
jugoslovenskog prava, Book 16, Beograd 1998, 412. A. Solovjev, Zakonik cara Stefana Dusana 1349 and
1354, Beograd 1980, 172.

14 Knjizevni radovi Nic¢ifora Duciéa, book 4, Beograd, 258; Zakonopravilo or Nomokanon of St.
Sabba, Transcript of Ilovica 1262, Fototipia, ed. M. Petrovi¢, Gornji Milanovac, 1991, 270b.

15 S. Novakovi¢, Matije Vlastara Sintagmat, Beograd 1907, 160. Although Matheas Blastares
took over definition of Modestinus from Epanagoge, he did not omit words: institute of divine and human
laws (ustanova bozanskog i ljudskog prava) which was done by the editors of Epanagoge.

16 S. Novakovi¢, Zakonik, 7 and 151; 8 and 152; N. Radojci¢, Zakonik, 43 and 90. English trans-
lation by M. Burr, The Code of Stephan Dusan, Tsar and Autocrat of the Serbs and Greeks, The Slavonic
(and East Europian) Review, vol. 28 (1949), 198-199.
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Cphan lapkuh

[TOJAM BPAKA Y PUMCKOM, BU3AHTUJCKOM U CPIICKOM
CPEJIILOBEKOBHOM IIPABY

Pumcku npaBHATM ¢y neduHHICAIN Opak Kao TpajHy 3ajeIHUILY )KUBOTa U3Mel)y
MyIIKapIa " jKeHe, He HHCUCTUpajyhu Ha yroBopHoj ¢hopmu. JedhuHunnja pumMcKor
npaBHUKAa MojecTrHa, Koja ce Hamasu y [ueecitiama, TOCIOBHO je Tpey3era y
Ipoxupony, anu uu Illpoxupon un Exnoeca, Koja My je NpeTXoluia, HE 3aXTeBajy
BEHUYA¢ Kao 00aBe3aH YCIOB 3a CKIamame Opaka, mTo OM ce y IPaBOCIABHO]
BuzanTtuju Morio cmarpatu yoOmuajeHuM. Pemakropu FEilanazoce cy, mehyrum,
npepaniu MoxecTuHOBY AeuHUIMjy moxajyhu pedn ma ce Opak MOXKeE CKIONMUTH
UAU BeHUAbEM, UAU 01a20CA080M, uau yeosopom. Tek ce y Hoseau 89 napa Jlaa VI
Mynpor ox 893. ronuHe 3axTeBa HPKBEHH OJArocioB Kao o0aBe3aH YCIOB 3a CBAKH
Opak. OBy ozpen0y noTBpAMIIie Cy U kacHUje HoBese LapeBa Anekcuja | Komuuna on
1095. rogune u Anugponuka Il Tlaneonora ox 1306. roausne.

Crnenehn cBoje BHU3aHTHjCKE Y30pe€, PEHAKTOPH CPICKUX IPABHHUX 30HPKH
Pa3IUYHTO Cy TMoCTyNnain. 3axonoipasuio Ceeitioc Cage Tipey3eno je MoIeCTHHOBY
nebunnnmjy u3 llpoxupona, nox Maruja Brnactap ¥ HBEroBH CPIICKH TPEBOJUOIH
NpUXBaTajy TeKcT u3 Eidanazoce. Konauno, /[ywanog 3axonux y 4JaHoBUMa 2 u 3
noBoan Opak y TOTHYHY CarjacHOCT ca HOBeJlaMa BHM3aHTHjCKHX IapeBa M ca
I[PKBEHOM TIPAKCOM.



